Thernal, California

STATE GF CALI FORN A
AR QLTURAL LABCR RELATI ONS BOARD

MEL- PAK M NEYARDS, | NC, )
)
Respondent s, ) Case No. 77-C=101-C
) 77- C&106-C
and
)
UN TED FARVI WORKERS CF )
AVER CA AFL-Ad Q g 5 AARB \b. 13
)

Charging Party.

DEA S ON AND CREER

Oh May 19, 1978, Admnistrative Law Gficer (ALO Leonard M
Tillemissued the attached Decision and Oder in this proceedi ng.
Thereafter, the Charging Party, Respondent and General Counsel each filed
tinmely exceptions with a supporting brief. The Charging Party and the
General Qounsel each filed a brief in reply to Respondent's exceptions, ¥
and Respondent filed a brief inreply to General Gounsel's exceptions.

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel .

The Board has consi dered the record and the ALOs Decision in
light of the exceptions and briefs and has decided to
HITETETTTTET LT
TITTETETTLTT T

Yve¢ deny Respondent's Mtion to Strike the Charging Party's
exceptions for failure to cite to portions of the record whi ch support
Its exceptions, in conpliance wth Section 20282(a) of the Board' s

Regul ations. Tenneco W¢st, Inc., 3 ALRB No. 92 (1977).




/

affirmthe rulings, findings,? and conclusions of the ALO and to adopt

his recommended O der, as nodified herein. Dated:
February 20, 1979
RONALD L. RJ Z, Menber

RCBERT B. HUTCH NSO\, Menber

JON P. MCARTHY, Menber

ZThe ALOfound that Rosa Lopez worked a total of five and one-hal f
days for Mel-Pak (ALO Decision, p. 71. Lopez in fact worked only four
and one-hal f days (May 31, June 2, June 3, June 6 and June 7). However,
this discrepancy does not affect our decision.

5 ALRB No. 13 2.



NOT CE TO BEMPLOYEES

After atrial at which each side had a chance to present its
facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Notice.

X V¢ wll do what the Board has ordered, and we also tell you
that:

The Agricultural Labor Relations Act is a lawthat gives all
farmworkers these rights:

1. To organi ze thensel ves;

2. To form join or hel p unions;

3. To bargain as a group and choose whomthey want to speak
for them

4. To act together wth other workers to try to get a contract
or to help or protect one another; and

5. To decide not to do any of these things.
Because this is true we promse that:

VE WLL NOI do anything in the future that forces you to do, or
stops you fromdoing, any of the things |isted above.

Especi al | y:

VE WLL NOT threaten to refuse to hire or rehire any enpl oyee
because he or she is a nenber or supporter of the UFWor any ot her union.

. VEE WLL NOT spy on you or interfere wth you while you are
tal king to union organi zers or are engaged in other union-related
activities.

VE WLL NOI instruct you not to sign URW authorization
cards, or in any other nanner interfere wth any enployee in the
exercise of the rights descri bed above.

Dat ed: MEL- PAK M NEYARDS, | NC

Representati ve Title

This is an official Notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of Galifornia.

DO NOT REMOVE (R MUTI LATE

5 ALRB No. 13 3.



CASE SUMVARY

Mel - Pak M neyards, Inc. 5 ALRB No. 13
Case Nos. 77-CE101/106-C

ALO DEA ST ON

The ALO concl uded that Respondent did not violate Section 1153(c) of the Act
by di schargi ng enpl oyee Rosa Lopez, finding that she was termnated because of
her poor work perfornmance and i nsubordination, notw thstandi ng Respondent’'s anti -
uni on ani nus and know edge of her organizing activities. The ALO noted that
Respondent's tally sheets, which |ist the nunber of boxes pi cked by each team of
workers daily, reveal a narked decrease in productivity for Lopez and her
partner, Mguel GCeballos, on her |ast tw days of work. He also found that Lopez
on several occasi ons used prof ane | anguage and provoked at | east two argunents
w th her supervisor, Mggi e Meza.

The ALO found that the General Gounsel failed to prove that Ml -Pak
supervi sor M chael Castaneda di scharged Lopez and Cebal | 0os, then
reinstated themwhen they said they would file charges wth the ALRB.

The ALO concl uded that supervisor Meza's renark, that if she had known Lopez
and Cebal | os were uni on supporters, she would not have hired them (an inplied
threat to discrimnate in hiring based on uni on synpat hi es), violated Section
1153(a) of the Act.

The ALO found that Meza fol | oned UFWorgani zers around and shouted to the
workers that they did not have to sign authorization cards, and concl uded t hat
such surveillance and interference were in violation of Section 1153 (a) of the
Act .

The ALO deni ed Respondent's notion to dismss the conplaint inits entirety
based on the Charging Party's failure to conply wth Section 20213 of the Board' s
Regul ations, which provides that, "the Charging Party shall present decl arations
i n support of the charge under penalty of perjury to the Regional Drector," as
declarations were prepared and submtted during the hearing and there was no
prej udi ce to the Respondent.

BOARD OEA S ON
The Board affirned the rulings, findings, and conclusions of the AQ

REMED AL CRDER

The Board ordered Respondent to cease and desist fromthreateni ng to refuse
to hire or rehire any enpl oyee because he or she is a nenber or supporter of the
UFWor any ot her union, fromspying on or interfering wth enpl oyees while they
are talking to union organi zers or engaged in other union-related activities, and
frominstructing enpl oyees not to sign UFWaut hori zation cards. The Board al so
ordered readi ng, posting, distributing and rmailing of a Notice to Enpl oyees.

* * %

This Case Summary i s furnished for information only and is not an official
statenent of the case, or of the ALRB

* * %

5 ALRB No. 13



STATE G- CALI FORN A
BEFCRE THE
AR AGLTURAL LABCR RELATI ONS BOARD

UN TED FARM WIRKERS OF AMER CA
AFL-AQ
_ Case No. 77-CE 106-C
Charging Party,
VS.
MEL- PAK M NEYARDS, | NC

Respondent .

Jorge Carillo, appearing for the
General Qounsel

Li nton Joaqui n, of Salinas,
California, appearing for the
Charging Party

Sacy D Shartin, of Los Angel es,
Galifornia, appearing for Respondent

DEQ S ON
STATEMENT CF THE CASE

LEONARD M TILLEM Admnistrative Law Gficer:

This case was heard before ne in Goachel la, California, on August
31, Septenber 1, 2 and 16, 1977. ¥ The order consolidating the cases and
the first anmended consol i dated Conpl aint issued on June 14th. Case Nunber
77-CE101-C was settled prior to the hearing by the parties. Case Nunber

77- C& 106- C was the subj ect of the hearing.
The Conpl aint alleges violations of Section 1153(a) and (c)

YV Al dates referred to herein are in 1977 unl ess ot herw se
st at ed.



of the Agricultural Labor Relations Act, herein called the Act, by Ml -Pak
Vi neyards, Inc., herein called Respondents or Mel-Pak. The Conplaint is
based on charges filed on June 8th, by the Lhited FarmWrkers of Anerica,
AFL-AQ herein called the Lhion or UF. W (opies of the charges were duly
served upon Respondents.

Al parties were given full opportunity to participate in the
hearing. After the close of the hearing the General Counsel and
Respondent each filed a brief in support of their respective positions.

Uoon the entire record, including ny observations of the deneanor
of the wtnesses and after consideration of the briefs filed by the parti es,
| nmake the foll ow ng:

FIND NGS GF FACT

l. Juri sdicti on.

Mel - Pak Mineyards, Inc., Respondent, is an agricultural corporation
organi zed under the laws of the Sate of Galifornia. Respondent is engaged
inthe cultivation and harvest of table grapes on properties |ocated in
Rverside Gounty of the Sate of Galifornia.

The Conpl aint all eges, Respondent admts, and | find that the
Respondent is an agricultural enpl oyer wthin the neaning of Section 1140(c)
of the Agricultural Labor Relations Act.

The Conpl ai nt al | eges, Respondent admts, and | find the Uhited Farm
VWrkers of Averica, AFL-AQ to be a | abor organization representing
agricultural enpl oyees within the neaning of Section 1140.4 of the Act.

The Conpl ai nt al | eges, Respondent admts, and | find that at



all tines pertinent herein Margaret Meza and M chael Castaneda were
supervi sors and agents of the Respondent acting in its behalf wthin the
neani ng of Section 1140.4(j).

[1. Mtionto Dsmss Due to Charging Party's Failure to File Supporting
Decl arat i ons.

M dway through the hearing, Respondent nade a notion to dismss the
Gonplaint inits entirety based upon the failure of the Charging Party to
have presented val id declarations in support of the charges in conpliance
w th Section 20213 of the Board' s Regul ati ons.

Section 20213 provi des that:

“the Charging Party shall present declarations in
support of the charge under penalty of perjury to the
Regional Drector ..."

The notion to dismss was deni ed.

Respondent argues that Section 20213 is nandatory and failure to
conply with it requires dismssal of the case. | disagree. Wether "shall"
renders a statute nmandat ory depends on the intention of the | egislature.
Furthernore the use of the word "shall" nay be construed to be nerely
directory. 34 Cal.Jur.2d, Section 157; Carter v. Seaboard F nance (. 33

C 2d 564, 203 P.2d 758 (1949).

There is no indication that the legislature i ntended Section 20213 to
be interpreted as mandatory. |n the absence of stronger |anguage
prohi bi ti ng non-conpl i ance or words wthdraw ng the power to act after a
fixed tinme the presunption is that the section is nerely directory. GCake
v. Los Angeles 164 C 705, 130 P.723 (1913); Hollman v. Vérren 32 C 2d 351,
196 P.2d 563 (1948).




Certainly it is desirable and inportant that the Charging Party conply
wth this directive of the Board. However in viewof the fact that: a) the
Respondent was not prejudiced in this case by the non-conpliance; b) that the
Charging Party did conply once Respondent pointed out the deficiency in the
record; and c) that no new evidence or allegations were raised in the tardy
declaration; | find that it is not inthe interest of justice to dismss the
Gonplaint on this basis. Additionally, it is ny sense of the matter from
observations nade during the hearing that Respondent has rai sed a procedural
technicality rather than a crucial issue.

| would like to point out that had the Respondent been prejudi ced by
this omssion ny ruling or decision mght have been different.

[11. The Alleged Wnfair Labor Practi ces.

The conpl aint all eges that Respondents interrogated and threatened to
fire Rosa Lopez. It is alleged these acts interfered wth the exercise of
enpl oyee rights guaranteed by Section 1152 of the Act, thereby conmtting an
unfair |abor practice within the neaning of Section 1153(a) of the Act.

The Gonpl aint further alleges that Respondent violated Sections 1153(a)
and (c) by discharging Rosa Lopez because of her support of and activities on
behal f of the Uhion.

Respondent deni es the di scharge of Rosa Lopez to have been unl awful |y
notivated and asserts | egal cause for her termnation. Respondent further
deni es engaging in unlawful interrogation of or unlawfully threatening to

fire Rosa Lopez.



A The Qperation of the Farm

Respondent is engaged in the cultivation and harvest of five
varieties of table grapes on farmland | ocated in the Goachella Valley. The
varieties grown and approxi mate acreage under cultivation are as foll ows:
Pearl ettes, 340 acres; Thonpson Seedl ess, 160 acres; Cardinals, 40 acres;
Beauty Seedl ess, 30 acres; and Exotics 20 acres.

The grape vines are planted in parallel rows and various
viticultural practices are perforned upon these vines during the year. The
essential viticultural practices are: (1) pruning, perforned in Decenber; (2)
thinning, performed in md-Mrch;, and, (3) harvesting, perforned in | ate My
through early or md-July.

Respondent ' s enpl oyees fluctuate from45 to 300 dependi ng upon the
seasonal needs. The maxi num nunber of enpl oyees are required during the
harvest season. Harvest tinmes vary for different varieties of grapes. The
nunber of enpl oyees necessary to fill the harvest crews corresponds to the
acreage under cultivation and size of the crop. The same enpl oyees do not
necessarily work on each of the harvest operations.

Harvest enpl oyees are expected to pick and pack the grapes.
Harvesters generally work in pairs or teans. The teampi cks the ripe grapes
on either side of a vine as they progress al ong the rows.

Wrkers are paid by the hour as well as by the nunber of boxes
picked. Therefore, atally of hours and a tally of packed boxes is recorded
for each worker. Each teamis assigned an identification nunber which is

nmarked on the outside of the packed boxes.



The supervi sors keep track of the nunber of boxes picked and enter
the total on tally sheets.

B. The Interrogation of and Threats to Fire Rosa Lopez.

In paragraph 5(b) of the Conplaint, as anended, it is alleged that
begi nni ng June 6, 1977, Margaret Meza and M ke Castaneda interrogated and
threatened to fire Rosa Lopez for her support of and activities on behal f of
t he Uni on.

M. Mquel Ceballos ? testified that on June 6th Ms. Mza saw him
wearing a UF. W button and told himthat if she'd known he was a "Chavi sta"
she woul d not have hired him Later, according to Cebal | os and Lopez, Meza
repeated this same statenent in front of Rosa Lopez.

Anot her worker, Robert Reyes, ¥ testified that sonetine before Lopez
was di scharged he heard Meza shouting at Lopez: "If |
had known you were a Union (sic), | woul d never have given you ajob." ¥
Reyes testified that this statenent by Meza was nmade during
a vociferous argunent between the two. He did not renenber the exact date or
tinme of the incident.

Rosa Lopez testified that Meza drove near where Lopez was worki ng on

June 6th and shouted insults at Lopez. According to the

ZTestinony eficited at the hearing established that M. Gebal | os was the
discrimnatee's work partner and boyfriend. Additionally, M. Ceball os was a
U F. W supporter and forner organi zer.

¥There is no indication in the record that Reyes had loyalties to either

party, nor did he have any known reason to benefit from the outconme of
t hese proceedi ngs.

YTranscript P.572, 14-15.



testinony Meza said that all "Chavistas" were |lazy. Lopez denied being
| azy and shouted "Viva Chavista". According to Lopez, Meza yelled "Down
wi th Chavistas".® Mguel Geballos testinony coroborated this incident.

Both Lopez and Cebal | os testified that Meza interfered with them
when they were encouragi ng ot her workers to sign authorization cards.
According to the testinony, Meza approached the group and tol d themt hat
they did not have to sign authorization cards for the UF. W

C The D scharge of Rosa Lopez.

Rosa Lopez was fired, on June 7, 1977. Lopez worked a total of 5-
1/2 days for Mel-Pak.¥ n May 30, 1977, Mguel Cebal |l os tel ephoned Maggi e
Meza about work for hinself and Lopez.

In response to Meza's query about their grape harvesting experience
he admtted that they had little grape picking experience and had never
packed grapes before. Meza told themto cone to work the foll ow ng norning,
May 31st. She told Lopez she woul d teach themhow to pack. Al parties
agreed this skill is not difficult to naster.

It is at this point that the testinony of Margaret Meza and Rosa
Lopez diverge. Each presents totally distinct and different versions of the

events of May 31 through June 7. Oily in the rudi-

Sibid P. 365 1-15.

“Prior to Ms. Lopez' enploynent at Ml -Pak she had been enpl oyed as a farm
worker at other ranches in the Qoachella Valley. Between 1971 and January
1977 Ms. Lopez was enpl oyed intermttently as a UF. W organi zer. M. Lopez
iﬁ' presently 24 years ol d. She began doi ng farmwork at the age of
thirteen.



nentary facts is there any agreenent, i.e.: (1) Rosa Lopez was hired My
31, 1977; (2) Lopez mssed work on June 1, 1977; (3) Meza's crew did not
work on Saturday, June 4th, or Sunday, June 5th; and (4) Lopez was fired on
Tuesday, June 7, 1977, soon after Margaret Meza was served wth a subpoena
by Dougl as Adair, a Lhion | egal worker.

1. The Events of May 31 through June 6.

I n accordance wth the testinony | find nost credibl e Lopez’
first day of work was uneventful. Meza testified that during the day she
taught Lopez and Cebal | os how to pack the grapes in a nanner which woul d
not danage the grapes. Meza noted that they nmade sone packi ng m stakes on
the first day. These errors were not serious and are typical of
| nexperi enced packers.

Meza testified that she did not have any further problens wth
Lopez' packing or with the "way the work was bei ng done.” Mirgaret Meza did
testify that during Lopez' first day of work she noticed the di scri mnatee
"sitting down under the vines." Meza asked if Lopez was feeling badly and
gave Lopez two aspirin. This is denied by Lopez.

The first day of work Lopez was "credited'® with picking

twenty-ni ne boxes of grapes. The average nunber of boxes picked per

" Transcript, P.261, 9-14.

¥ Since teans are given a single identifying nunber there is no accurate
way to determne how nany boxes each individual nenber of a teamactually
picked. Each is sinply "credited" wth one-half the total.



wor ker on Miy 31st was thirty-eight.?

The foll ow ng day, June 1st, Lopez testified that she was too
sick to go to work. On Thursday, June 2nd, Lopez returned to the Ml -Pak
fields and continued working on Margaret Meza's crew X The testinony of
Meza and Lopez concerning the events of this day are dianetrically opposed.
Meza describes in detail how Rosa Lopez continual |y | oafed, sat under the
grape vines and even tol d Meza that she did not intend to work.

Lopez, however, contends she worked industriously. The
evi dence provided by the Respondent’'s tally sheets supports Lopez’ testinony
and discredits Meza's. n June 2nd, Ms. Lopez was credited wth picking and

packi ng forty-three boxes of grapes. The average that day was thirty-ei ght

boxes per worker . %

Bl anca Garcia, ¥ another worker in Margaret Meza's

147 crew testified she saw Rosa Lopez sitting down "on the third day"

on at least three different occasions.

General ly the confrontations between Lopez and Meza occurred in
the norning before starting tinme. Union organizers were present in the
fields at these tines. Grcia further testified that she heard Lopez start

two separate argunents by saying to Meza "Are

Y @eneral Counsel Exhibit (GX) 4.

1% There was no i ndi cation in the record that Lopez was reprinanded by Mza
or anyone el se for mssing work on June 1.

WTransci pt, PP.264-271.
2 X 4.

B and 14/ see page 10



you goi ng to be after ne agai n?" Meza would tell Lopez to get to work.
Lopez woul d try to provoke a fight wth Meza, challenging her to "fight

me. " %

Garcia testified that she woul d on occasi on hear Meza and Lopez
arguing but did not see or hear how the argunents began. ¥ Garcia recal | ed
seei ng Rosa Lopez wearing a Union button and tal king to Uni on organi zers
before the day of Lopez’ discharge. However she could not recall the exact
dat e.

QG her testinony which helps to reconstruct the events of
Thur sday, June 2nd, Friday, June 3rd, and Mbnday, June 6th, canme from
General (ounsel's wtnesses Mguel Ceballos, Maurilio Uias, a UF W
organi zer, and Scott Véshburn, a UF. W organizer. All of these w tnesses
basi cal |y corroborated Rosa Lopez' testinony that she did not begin any
overt Lhion organi zing until Mnday, June 6th. Commenci ng on June 6,

according to Geball os, both he and Lopez wore a

B Ms. Garcia's testinony was inportant because of its credibility, She had
neither loyalties nor affiliations wth any of the parties in the natter.
Additional ly, there was no indication she woul d benefit fromthe outcone of
these proceedings. At the tine of the hearing she was not working for Ml -
Pak M neyards. She did not evidence any bias toward or prejudi ce agai nst
the UF. W She had worked under UF. W contracts previously and had at one
tine signed a UF. W authorization card. n cross-exanm nation the General
Gounsel elicited that Garcia had al so signed an authorization card for a
conpeting Lhion. Ms. Garcia s deneanor while testifying supports the

concl usion that she was a credible and reliabl e w tness.

For these reasons and due to the totally inconsistent and sel f-serving
versions presented by Rosa Lopez and Margaret Meza, | rely heavily on the
testinony of Ms. Garcia in establishing the events of Friday, June 3rd,
Monday, June 6th, and Tuesday, June 7th.

1% The exact date to which Ms. Garcia was referring is not clear fromthe
testinony. Garcia did testify that she first noticed Rosa Lopez | oafing
four days before the day that Lopez was di scharged. Therefore, it is |ogical
to assune that Garcia observed Lopez for the first tine on either Thursday,
June 2nd, or Friday, June 3rd.

-10-



Uhion button, distributed authorization cards, |leafletted and spoke to
other workers on behal f of the Union. Geballos testified that only after
their Union affiliation and activities became overt did Margaret Meza begin
to harass Rosa Lopez.

Perhaps the nost reliable indication of Lopez’ work and productivity on
Friday, June 3rd, and Monday, June 6th, is in the tally sheets. O June
3rd, Lopez was credited wth packing thirty-two boxes of grapes. The
average for that day was thirty-ni ne boxes Oh Monday, June 6th, M. Lopez
17/

was credited w th nineteen boxes. The average that day was thirty-eight.

2. The Bvents of June 7.

The bul k of the testinony at the hearing concerned the events
of this day. Several of the General Counsel's w tnesses testified
excl usi vel y about their observations at Mel-Pak M neyards on June 7th.
A though the details of this day are in dispute, there is general agreenent
as to the sequence of the events.

In the early norning U F. W organi zers arrived at Ml -

Uni on
Pak. Prior to the start of work a nmeeting, at which the/organi zers

were present, was hel d between the workers and Mel - Pak supervi sors,
Margaret Meza and M ke Castaneda. The purpose of the neeting was to

di scuss the grievance of certain workers concerning their |unch

B pid, P. 527, 1-11.

1 cross-examnation, Garcia adnitted that on these occasi ons she
"presuned" it was Lopez who started the fight. The General Gounsel cites
this as evidence of "strong bi as" agai nst Lopez. (General (ounsel's Post -
Hearing Brief, P.16).

"X 4. No testinony was elicited fromRosa Lopez or Mguel Geballos to
explain this narked drop in productivity for Monday, June 6th.

-11-



break. Sone of the workers felt that they woul d rather not have a hal f hour
lunch break. This break was nmade nandatory by Ml -Pak and comrenced on June
6th. The workers preferred to skip lunch and thereby finish work a hal f hour
earlier.

Cast aneda basi cal |y answered the workers with the comment that
“rules are rules,” and nothing could be done to rectify the situation.
According to the testinony of Rosa Lopez, M guel
Cebal | 0s, Scott Washburn, Margaret Meza and M ke Castaneda, Rosa
spoke at this neeting. ¥ The preponderance of the testimony indicated that
Rosa Lopez told the workers that this was another reason they needed a uni on;
since wthout a union situations woul d arise when the w shes of the workers
woul d be disregarded. Castaneda replied angrily that the Union had bad rul es
too, including dues and neetings.

Scott Washburn testified that at this point Meza asked
Castaneda if they could fire Lopez and Castaneda replied, "No, no-

body is going to be fired today ..." ¥ Castaneda related a sini-

18 Mke Castaneda testified that Rosa said the Ranch didn't have the right to
nake everyone take a half hour |unch break. He told her those were the rul es
and she could leave if she didn't |ike them He renenbered Lopez speaki hg out
at the neeting but didn't recall what she had said. Mrgaret Meza
characterized Ms. Lopez as "getting nmad and junping on Mke." (Transcript,

PP. 288, 24-25; P. 289, 24-25), Meza further testified that Lopez "cussed"
both her and Castaneda. Castaneda warned her she would be termnated if the
cussing didn't stop and if she didn't start working. Castaneda hi nsel f coul d
not recall naking these statenents.

¥ Transcript, P. 179, 10-12.

-12-



lar version of this event in his testinony. 2

Castaneda then told the workers to begi n working and the
neeting ended. The UF. W organi zers proceeded to their cars

and | eft the vineyards.
I medi ately after this neeting Meza directed Lopez and Cebal | os

back to a row that had al ready been picked. She ordered themto repick it.
Meza testified that she did this because the row needed further picking.
Gebal | os and Lopez both testified they believed this was in retaliation for

Lopez' pro-lhion statenents at the neeting. 2

Cebal | os and Lopez furt her
testified that they picked only 1/4 of a box of grapes fromthe once-pi cked
row 22 The repicking took five to fifteen ninutes.

At lunch tine on June 7th the Uhion organizers returned. In
addition, Doug Adair, a UF. W |egal worker, came onto Respondent's property
to serve an A L.RB. subpoena on Margaret Meza. Adair testified that one of
the organi zers poi nted Meza out. He approached Meza whil e she was sitting
down on a box eating lunch. Detailed testinony, sone repetitive, sone
i nconsi stent, was offered by both the General (ounsel and the Respondent as

to the manner in which the

20 astaneda testified that after Rosa Lopez spoke out at the neeting
Margaret Meza said to him "See what | told you. She's been that way with ne
ever since she started working." Castaneda replied, "Vél|l as |ong as she does
her work, | can't do anything about it." (Transcript, P.537, 14-17).

2Y The details of what actually happened at this tine are confused.

Cebal | os and Lopez corroborated one anothers' testinony that they
protested Meza' s repicking order as discrimnatory to Castaneda.
Castaneda told themthey were both fired. Geballos then said they woul d
file charges. GCastaneda then told themto continue worki ng. Castaneda
and Meza both denied this incident.

2/ Banca Garcia testified that it was not unusual to be ordered to "repick"
arowof grapes. A nost, 3-4 boxes of grapes would be gathered in a repi ck.



subpoena was served on Margaret Meza.

There is no dispute over the facts that the tenperature was
approxi matel y 115°, that Meza's and Adair's tenpers flared, and as a result
an enotional |y charged nel ee resulted.

Respondent argues that this was a deliberate effort on the part
of the Lhion to arouse Meza' s anger and create a situation which woul d
discredit Meza in front of the workers.

General (ounsel admts that part of the purpose in serving
subpoenas in front of the workers is to denonstrate to themthat the | aw
does function to protect them however denies any pl anned provocation. Both
the General (Gounsel and Respondent elicited testinony to support their
disparate interpretati ons of these events.

The credible testinony indicates that Adair touched Meza on the
armw th the subpoena, that Meza refused the copy Adair offer to her, that
Adai r began describing, in detail, the consequences Meza woul d suffer if she
di sregarded the subpoena, and that Adair began to wal k anay. Meza then
foll oned hi mshouting. Mny workers were attracted to the scene incl udi ng
Rosa Lopez. She watched the events fromthe side of the road. At one point
Meza yel | ed that she was an Arerican citizen with rights and not a wet back.
Rosa Lopez spoke out disputing the inplication that the workers were
wet backs. Then a voci ferous argurment ensued between the two. 2/

The argunent ended when an AL.R B. van arrived on the scene.

Peopl e crowded around the van trying to tell his or her

B NI of the witnesses to this scene agree that Lopez and Meza shout ed
insults at each other. There is sone disagreenent as to how the
argurent was initiated and which of the two participants used
profanity.
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versi on of what had happened. Mriam Chaunont, an AL.RB field
examner, was a passenger in the van. She testified, after being
subpoenaed by Respondent, that she heard both Meza and Lopez using foul

| anguage. The participants cal ned down. Chaunont and Davi d Caravant es,
an AL RB field examner, who was driving the van, drove away. They
returned ten mnutes |ater and found Rosa Lopez sitting on the side of the
r oad.

The testinony indicates that after the van left all the
workers returned to work. Lopez and Gebal l os returned to the row they had
been worki ng on before | unch. They were working | ess than five mnutes
when Margaret Meza cane into the row and di scharged Rosa Lopez. Cebal | os
asked if he was fired. He was told that if he wanted to work he coul d.

He chose to continue working. He conpl eted the harvest season.

Imredi ately after the argunent ended, according to the
testinony of Castaneda and Meza, Meza went to Castaneda and asked if she
could fire Rosa Lopez. GCastaneda checked the norning tally sheet. He
determned that Lopez and Cebal | os had picked only five boxes of grapes
during the entire norning period (5) hours.) He then gave Meza perm ssion
to fire Rosa Lopez.

[11. Anal yses and Goncl usi ons.

A The D scharge of Rosa Lopez.

1. Introduction.

Section 1153(c) of the Act makes it an unfair | abor
practice to discrimnate "... inregard to the hiring or tenure of

enpl oynent, or any termor condition of enpl oynent, to encourage or
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di scourage nenbership in any | abor organization."

The General Counsel has the burden to prove that
t he Respondent di scharged the enpl oyee because of his or her union
activities or synpathies. Due to the inherent difficulties of presenting
direct evidence of a discrimnatory discharge this charge is"nornally
supportabl e only by the circunstances and circunstantial evidence."
Kuramura, Inc. 3 ALRB No. 49 (1977) at 12; citing Aral gamated d ot hi ng
Wrkers of Anerica, AFL-AOv. NRB 302 F.2d (CADC 1962).

2. The Grcunstantial Facts Surroundi ng Rosa Lopez'

D schar ge.

Aprelimnary factor in a finding that an enpl oyer
has di scharged an enpl oyee for union activity is the determnation that the
enpl oyer had know edge of such activity. Lassen Canyon Nursery 4 ALRB No.
21 (1977); citing, NLRB v. Witin Machi ne Wrks, 204 F. 2d 883, 32 LRRV
2201, 2202-3 (CAl, 1953). In this case the Respondent's know edge of M.

Lopez’ support for the Lhion is not contested. Margaret Meza testified
that by the tine she fired Rosa Lopez she knew of Lopez’ strong support for
t he Uhi on.

Anot her circunstantial fact necessary to support a finding
of unlawful discharge is the enployer's aninus toward the Lhion. Adam
Dairy 4 ALRB 24 (1977), at 31. In this case the Respondent through its
general nanager, Ral ph Melikian, admtted the corporation naintained a no-
union policy. Furthernore, this policy was made known to the enpl oyees.
However, a "no-union" policy al one does not support a finding of aninmus
toward the Lhion. There is evidence which indi cates Respondent's

supervi sors Margaret Meza and
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M ke Castaneda harbored hostility for the Union. However,

"Wien a uni on-supporting enpl oyee is di scharged for
cause, the fact that the enpl oyer harbors an anti pat hy
toward t he enpl oyee grounded in anti-uni oni smdoes not
nake the di scharge unlawful ." Lassen Canyon Nursery 4
ALRB No. 21 (1977); citing Frosty Morn Meats, Inc. v.
NLRB 296 F.2d 617, 49 LRRM 2159, 2162 (C A 5 1961)

The timng of Rosa Lopez' discharge does provide circunstantial
evidence of what mght be, if not refuted, an unlaw ul discharge. Lopez
began overt Uhion support on Monday, June 6th, the day before her firing.
Ch Tuesday, June 7th, Lopez was fired only mnutes after her crew | eader,
Margaret Meza, was served by a Lhion legal worker wth an AL RB.
subpoena.

3. Establishing Just Cause for the O scharge of a Known Lhi on
Activist.

If a prima facie case for unlawful discharge is presented, the
Respondent has the burden to rebut with a show ng of independent grounds
for the discharge. Hansen Farns, 3 ALRB No. 43 (1977); Henet Wol esal e, 3
ALRB No. 47 (1977).

Two issues are raised in the current case: (1) whether the
I ndependent grounds for |awful discharge asserted by Respondent are
sufficiently supported by the evidence; or whether Lopez' acts exceeded
per m ssabl e boundaries and therefore were outside the scope of the
protection of the Act; and (2) whet her the novi ng cause for Rosa Lopez'
di scharge was her Union activities.

| find the Respondent’'s contention that there were adequate

I ndependent grounds for discharging Rosa Lopez to have nerit.
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Respondent' s crew | eader, Margaret Meza, testified that the
reason for the di scharge was Lopez' poor perfornance.

At the hearing, Meza responded sinply to the question, "Wy did
you fire her?" with, "For not doing the work, for sitting under the vine."

Bl anca Garcia provided anpl e corroboration for Meza' s testinony that Rosa
Lopez was tol d several tines to performthe required work. Ms. Garcia
testified that Rosa Lopez ignored Meza' s requests which appear to have been
legitimate ones. Additionally, Garcia saw Lopez sitting under the vines
duri ng wor ki ng hours.

Rosa Lopez was fired at a tinme when her productivity had
decreased narkedly. O June 6th, Rosa Lopez was credited with hal f the
average amount of boxes picked. Qne June 7th, Lopez was credited wth picking
and packi ng two boxes of grapes during five hours of work,

In Justus Gonpany 199 NLRB 422 (1972), the Board found the

di scharge of a known union activist to be |awful when | oafing on the job
was al | eged and proved by the enpl oyer.
In Respondent's Post Hearing Brief, counsel asserts three grounds
for Lopez' firing: (1) loafing and poor work performance; (2) insolence and
i nsubordi nation; and (3) confrontations wth her supervisor.
| find that the testinony in the record does support all three of
t hese grounds.
anca Garcia's testinony supports the allegation of extrene
i nsubordi nation by Rosa Lopez. Garcia testified hearing Lopez shout "bad
| anguage" at Meza on four separate occasions. Ms. Grcia heard Lopez

initiate and provoke at |east two argunents wth M. Mza.
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Nunerous N L. R B. deci si ons have approved the di scharge of known
uni on adherents for insol ence and i nsubordi nance to their supervisors.
ol den Nugget, Inc., 215 NLRB 50 (1974); NLRB v. Prescott Industrial Products
(., 500 F.2d 6 (8th dr. 1974); GIE Lenkurt, 215 NLRB 190 (1974).

The AL.RB. has recognized this tenet in Hansen Farns supra, by

clarifying that the Act "was not intended to deprive nmanagenent of its right
to manage its business and to maintain production and discipline, " at 26-27.
Athough the AL RB determned that the discharge in Henet Wol esale 3 ALRB
47 (1977) was unlawful, the Board still recognized that NL.R B precedent
est abl i shes:

"nmerel y because an enpl oyee supports a union

does not insulate himfromdischarge. Certain

enpl oyee activities in behal f of a union

exceed perm ssabl e boundaries and,

accordingly, lose their protection." at 22

(fn. 21).

Al wtnesses to the argunent which precipitated Lopez'

di scharge agree that Lopez directed profanity toward Meza. Al agree that
Lopez deliberately becane involved in the already heated situation caused by
the service of process. Rosa Lopez herself testified that at the tine of her
I nvol verrent she knew her supervi sor was very upset. The testinony is
undi sputed that Lopez aggravated the situation by her invol venent.
Furthernore, it is clear that Lopez’ invol venent consisted of shouting

insults and attenpting to provoke Margaret Meza to fight. 2

2 MriamChaunont, the AL.RB. field examner, was a conpetent
and reliable wtness. She testified she wtnessed the Meza/ Lopez ar gunent
and her perceptions were:
Q "DOd you think she was trying to provoke Margie (Meza) at that
tine?"
A "Yes, | think she was trying to provoke her."
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I find the Respondent's defense of just cause for discharge,
on the basis of inconpetent work and insolent behavior toward her
supervi sor, to be proven by the preponderance of the evidence.

B. Mtive for the D scharge.

The exi stence of independent grounds for di scharge does not precl ude
afinding for the discrimnates if the notivation for the discharge arose in
part fromthe enployer's anti-union aninus. ASHNE Farns 3 ALRB 53 (1977),
Tex-Cal Land Managenent, Inc. 3 ALRB No. 14 (1977). The extent to which the

di scharge nust be notivated by anti-union aninus is not entirely clear.

Butte Mew Farns 3 ALRB 50 (1977) indicates that a discrimnatory

di scharge can be sustained if anti-union aninus is sinply a notivating
factor. However, the nost accepted test applicable in this situation is
"whet her the busi ness reason or the protected

activity is the noving cause behind the dis-
charge." AdamDairy 4 ALRB No. 24 (1978) at

31.
In other words, woul d Rosa Lopez not have been fired under these
circunstances "but for" her union activity.
| am persuaded by the evidence that even if Lopez was not a union
activist she woul d neverthel ess have been fired. Rosa Lopez behaved in an
intol erabl e manner. Her co-worker, Blance Garcia, testified that Lopez
continually "sat under the vines." Ms. Grcia found this behavi or so unusual

that she conpl ained to her husband about it. 2

S Transcript, P. 489, 1-3
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Furthernore, Blanca Garcia testified that she had never heard anot her
enpl oyee direct foul |anguage or insults toward Margaret Meza. Rosa Lopez
didthis repeatedly. Al wtnesses testified that no other enpl oyee except
Rosa Lopez vocal |y invol ved thensel ves in the nelee of the June 7th | unch
br eak.

| am persuaded that Rosa Lopez was not singled out for di scharge due
to her union activity. Rosa Lopez' work perfornmance and behavi or toward
her supervi sor was the notivating cause of her discharge.

C The Alleged Threats and Interrogations.

1. M ke GCast aneda.

Rosa Lopez and Mguel Ceballos testified to one instance in
whi ch Mke Castaneda allegedly fired, then reinstated them Castaneda
denied this allegation. Mrgaret Meza who was allegedly present at the
scene of this incident also denied its occurrence. Lopez and Gebal | os
of fered no corroborating testinony fromi ndependent w tnesses.

In essence, the testinony of Lopez and Gebal l os directly
conflicts wth that of Castaneda and Meza.

"Wen faced with a direct conflict in the
testi nony where no additional evidence is
offered to shed light on the truth of the
allegation, the allegation nust be di smssed."
S Kuramura, Inc. 3 ALRB No. 49

(1977) P. 16.

Additionally, | find the allegation that Mke Castaneda acted
in such a nanner to lack credibility. Castaneda was well aware of the

probl ens involved in the decision to fire an enpl oyee.
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The testinony indicated that he was cautious and hesitated in giving his
approval of the firing of Lopez. According to Scott Vésh-burn, Castaneda
resisted Meza's prodding to fire Lopez only m nutes
before the all eged incident. 2¢

In sum | find the allegations of threats by Mke Castaneda
to be unsupported by the testinony and evi dence.

2. Mrgaret Mza.

The record is replete with testinony regarding Meza' s
aggressi ve behavior. Mre inportantly it is clear fromMza' s
own testinony that she harbored an intense hostility for the UP.W 27
Rosa Lopez testified to several incidents in which Mrgaret
Meza nmade di sparagi ng comments to Lopez about the UF. W Lopez testified
that Meza interfered wth her attenpts to hel p workers sign authorization
cards on June 6th. GCeballos testified in direct corroboration to Lopez'

testinony. 2

2/ Transcript P. 179, 10-12

Scott Véshbur n: "Maggi e says to Mke, 'CGan't we fire her, Mke?
Can't we fire her?
M ke says, 'No, Nobody's going to be fired
today. "'

ZIl Margaret Meza originally deni ed having any hostile feeling toward the
UF. W However General (ounsel brought out Meza's true feelings in cross-
exam nat i on.

| found Meza to be very circunspect and uncooperative when responding to
questions regarding her feeling about the UF. W For these reasons | cannot
give credit to Meza's denials of making anti-Union statenents and threats
directed at Rosa Lopez.

2 Transcript P. 106, 17-22.

M. Geballos: "She (Meza) drove up in her car and parked right where a
wor ker was signing and she drove al ong and saw we (Cebal | os and Lopez) were
there and she started yelling to the workers that they don't have to sign a
card if they don't want to ..."
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According to both Gebal | os and Lopez, Meza berated t hem

infront of other workers saying in effect that all "Chavistas" were

lazy and didn't do their work. 2

In addition to the testinony of Cebal |l os and Lopez, testinony
was taken froma co-worker, Roberto Reyes. As discussed earlier, Reyes
testified that he heard Meza tell the union supporters that if she' d known
they were "Chavi stas" she woul d not have hired Lopez and Cebal | os.

This is the nost serious of Meza's statenents. Al of the
wor kers knew that Meza had the power to hire and fire enpl oyees. Ral ph
Mel i kian, Meza's superior, testified that she had absol ute hiring and
substantial firing authority.

This statenent constitutes a veiled yet clear threat. The
threat, though directed to Lopez and Cebal | os specifically, was nade in front
of other workers. It is the very kind of statenent which is prohibited by
Section 1153(a) of the Act.

Section 1155 of the AL RA permts an enployee to com
nuni cate his or her views regarding unionismso long as the communication
contains "no threat of reprisal or force, or promse of benefit." NL RB.

v. Gassel Packing CGo. 395 U S 575, 618-619 (1969)

Meza's statenments to Lopez and Cebal | os i ndi cated at
very least that there would be no future enpl oynent for "Chavistas" in her
crew This anounts to a threat of reprisal for having exercised Section 1152

rights. Arnaudo Bros., Inc. 3 ALRB No. 78 (1977);

2 Transcript P. 95, 22-23; Transcript P. 363, 1-3
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citing Goca-ola Bottling Go. 210 NLRB 706 (1974).

Meza's interference wth workers signing authorizati on cards

anounts to another violation of Section 1152 rights. ¥

"Enpl oyer' s speech or conduct calculated to

I npress an enpl oyee wth the idea that the

enpl oyer has kept a cl ose enough watch to enabl e
himto know about ... union activities of his
enpl oyees ... violates the National Labor

Rel ations Board." Arnaudo Bros. supra at 16;
citing Goca-Cola Bottling Go. supra.

A though Margaret Meza deni es each of the above instances this is
not a case of direct conflict of testinmony wthout additional evidence. The
totality of the circunstances, including Meza s strong anti-UF. W feelings,
her behavior toward the U F. W process server, and her evasive and
ci rcunspect deneanor during testinony | end support to the General Gounsel's
al | egati ons.

Both Mguel GCeballos and Roberto Reyes testified in support of
Rosa Lopez' allegation of threats. | find their testinony nore credible
than Meza' s uncorroborated deni al s.

| find that the Respondent has viol ated Section 1153(a) of the Act.

V. CONOLUSI ON
| do not find that the evidence supports a concl usion that Rosa

Lopez was discharged in violation of Sections 1153(c) and/or (a) of the Act.

30 The conplaint does not allege surveillance. However, this does not
preclude a finding that such surveillance violated the AL RA See
Rochester Cadet deaners, Inc., 205 NLRB 773 (1973).
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| do not find that the evi dence supports the concl usion that
Respondent ' s supervi sor, Mke Castaneda, violated Section 1153(a) of the
Act.

| find that the evidence supports the conclusion that Re-
spondent's crew | eader, Margaret Meza, cormtted viol ati ons of Section
1153 (a) of the Act by threats and surveillance of Rosa Lopez while she
engaged in protected activities.

V. THE REMEDY

Havi ng found that Respondent has engaged in certain unfair |abor
practices wthin the neaning of Section 1153(a) of the Act | shall recommend
that Respondent cease and desi st therefromand take certain affirnative
action designed to effectuate the purposes of the Act.

Uoon the basis of the entire record, the findings of fact, and
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby
i ssue the fol |l ow ng recommended:

ROER

Respondent, Ml -Pak Mineyards, Inc., its principals, officers,
agents and successors shall :

Gease and desist from

(a) threatening enpl oyees with | oss of their job or

future enpl oynent because of their Union synpat hies;
(b) creating an inpression of surveillance;
(c) post in conspicuous places copies of the attached

"Notice to Wrkers";
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(d) Issue the foll ow ng NOTl CE TO WRKERS (to
be printed in English, Spanish, and Tagal og) in
witing to all present enpl oyees, and mail a copy of
said Notice to all of the enployees |listed on the
naster payroll for the payroll period enconpassi ng
June 7, 1977 (excluding enpl oyees who are current
enpl oyees), and post such Notice, for a period of not
| ess than sixty (60) days, at appropriate |ocations
proxi nate to enpl oyee work areas, including places
where notices to enpl oyees are custonarily posted,

(e) Have the attached NOI CE read in English, Spani sh and
Tagal og at the commencenent of the 1978 harvest season on
conpany tine, to all those then enpl oyed, by a conpany
representative or by a Board agent and to accord sai d
Board agent the opportunity to answer questions whi ch
enpl oyees nmay have regarding the Notice and their rights
under Section 1152 of the Act; and

(f) Notify the Regional Drector in the Salinas Regi onal
Gfice wthin twenty (20) days of receipt of a copy of
this order of steps respondent has taken to conply
therew th, under penalty of perjury, and continue to
report periodically thereafter until full conpliance is

achi eved.

Dated: My 19th, 1978 . . ;
\—f‘b*wﬂ/ A

Leonard MTi |l em
Admnistrati ve Law G fi cer
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NOTl CE TO WIRKERS

After a trial where each side had a chance to present their
facts, the Agricultural Labor Relations Board has found that we interfered
wth the right of our workers to freely decide if they want a union. The
Board has told us to send out and post this Noti ce.
Vé will do what the Board has ordered, and also tell you that:
The Agricultural Labor Relations Act is alawthat gives all farm
wor kers these rights:
(1) to organi ze thensel ves;
(2) toform join or help unions;
(3) to bargain as a group and choose whomthey want to speak
for them
(4 to act together wth other workers to try to get a
contract or to help or protect one anot her;
(5 to decide not to do any of these things.
Because this is true we promse that:
VEE WLL NOT do anything in the future that forces you
to do, or stops you fromdoing, any of the things
|isted above.

Especi al | y:

VE WLL NOT fire or do anything agai nst you because

of the union.
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GENERAL GONSEL' S EXH BI TS

(see fol der nmarked General (ounsel's Exhi bits Ml -Pak Ranches
77-CE101-C 77-CE 106- O

Subpoena served on Margaret Meza
Telegramfromattorney Shartinto UF W

Tal |y sheet of nunber of boxes picked by Margaret Meza' s crew
for payroll period 5-31-77 to 6-6-77

Hours worked and pay for workers in Margaret Meza's crew for
payrol | period 5-31-77 to 6-6-77

Hours worked and pay for workers in Margaret Meza's crew for
payrol | period 6-7-77 to 6-13-77

Tal |y sheet of nunber of boxes picked by Margaret Meza' s crew
for payroll period 6-7-77 to 6-13-77

Tal |y sheet of nunber of boxes picked by Rosa Lopez for week
endi ng 6-7-77
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RB
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RESPONDENT' S EXH Bl TS

Uni on | eafl et

Subpoena to Margaret Meza (exhibit submtted in tattered
condi ti on)

UF. W leaflet urging workers to sign authorization cards
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